
There are a variety of issues to consider when planning for the end of your life.  This article discusses the 

basic documents generally used in estate planning in the state of North Carolina.  It is not meant as an 

exhaustive guide to estate planning, and does not substitute for a consult with a qualified professional.    

What is a Living Will? 

A living will is a document used to communicate your wishes regarding medical treatment should you 

become seriously or terminally ill and unable to communicate your decisions to your physician(s).   A 

living will is known by a number of names and is referred to in North Carolina law as a Declaration (or 

Declaration for a Desire for a Natural Death).  The person signing the living will is referred to as a 

declarant.  In the living will, the declarant expresses their wishes regarding life-prolonging measures to 

be used in the event the declarant is in certain named medical states, like a coma.  In particular, North 

Carolina law makes it legal for you to direct your physician to withhold medical treatment without your 

death being considered a suicide or murder.   This decision to act on the living will is made by the 

attending physician and must be confirmed by one other physician.   

What is the definition of Life-Prolonging Measures?  

North Carolina law defines life-prolonging measures as medical procedures or treatment that artificially 

postpone death.  It includes mechanical ventilation, dialysis, antibiotics, artificial nutrition and 

hydration, and similar forms of treatment.   

Can a living will be revoked?   

Yes, it is possible to revoke a living will even after you become ill, regardless of your physical or mental 

condition.   

Is a living will the only way to express my desire for a natural death? 

No, the statutory form is a suggested form, but is not the only way to instruct your medical provider that 

you want a natural death.  A healthcare power of attorney can also be used to communicate these 

decisions.   

What is a Power of Attorney?  

A power of Attorney is a document used to authorize one person or entity, called the attorney-in-fact or 

agent, to conduct business on behalf of another person, called the principle.  For the most part, a power 

of attorney can be used to authorize someone to do just about anything they could do themselves, but 

there are at least a few exceptions.  A power of attorney cannot give someone the right to make a will, 

to vote, agree to marriage or divorce for someone else.    

When is a Power of Attorney effective? 

A power of attorney is effective once it is executed.  It does not have to be filed anywhere for the agent 

or attorney-in-fact to act on it.  However, a common law power of attorney becomes ineffective when 

the principle becomes incapacitated or mentally incompetent.   



What is a Durable Power of Attorney? 

A durable power of attorney is a power of attorney that is valid after someone is incapacitated or 

mentally incompetent.  For the attorney-in-fact or agent to act using a durable power of attorney after 

the principle has become incapacitated or mentally incompetent, it must be filed with the register of 

deeds.  

What is a Springing Power Of Attorney? 

A springing power of attorney is a special type of durable power of attorney that can only be used after 

a particular event occurs – such as the principle’s incapacitation.  Using these powers of attorney 

generally involves a delay while the attorney-in-fact complies with the provisions necessary to prove the 

principle’s incapacity.  

What is a Health Care Power of Attorney? 

A health care power of attorney is exactly what it sounds like - it is a power of attorney that specifically 

gives the agent the right to make medical decisions for the principle.  It can be combined with a living 

will and can instruct your agent to authorize or refuse life-prolonging medical treatment.  In addition, 

your health care agent can be given the right to dispose of your remains after you pass away.   

What does a Will accomplish?   

A will is simply a document that appoints someone to wrap up your affairs and oversee your estate after 

you have passed away.  The executor has a number of duties including the duty to account for all of your 

assets and debts in front of the local Clerk of Court and to oversee the distribution of assets to heirs and 

the payment of debts to creditors.  The executor/executrix named in a will may carry out written 

instructions contained in the will pertaining to the decedent’s body, funeral and burial arrangements 

before being appointed as the personal representative of the estate.  However, if the decedent 

appointed someone else as their Healthcare Agent in a Healthcare Power of Attorney and gave them the 

power to make the arrangements, then the Executor/Executrix should let the Healthcare Agent make 

the arrangements.   

A will also spells out your wishes regarding what happens to your assets after you pass away with some 

limitations.  In North Carolina, you cannot completely disinherit your spouse – as long as they are legally 

married and have not abandoned you prior to your death, they have a right to inherit a portion of your 

estate regardless of what your will states.   

Should I have a will? 

Unless you are familiar with North Carolina intestacy statutes and know that your assets will be 

distributed to the heirs you have selected by operation of law, then you should consider having a will 

drafted.  In addition, a will can name a guardian for your children should both parents pass away.  It can 

also create a trust to manage your assets after your death on behalf heirs who are young children.   
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